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 1.  TIME:  9:00   CASE#: MSC16-01771 
CASE NAME: GILBERTO ACEVEDO VS. BLACKHAWK 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY BLACKHAWK PLASTIC SURGERY, et al. 
* TENTATIVE RULING: * 
 
Off calendar.  Case has settled. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-01956 
CASE NAME: TRUONG VS. JOHN MUIR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY JESSIRE ANN PEREZ R.N. 
* TENTATIVE RULING: * 
 
 Defendant Jessire Ann Perez, R.N.’s (“Nurse Perez”) motion for summary 
judgment/summary adjudication is denied.   
 
SUMMARY OF RELEVANT FACTS 
 
PLAINTIFF’S ACCIDENT AND SUBSEQUENT MEDICAL CARE 
 
 Plaintiff Hong Mai Truong (“Truong”) was a passenger, wearing a seat belt, in a head-on 
car accident on October 30, 2015 at around 10:40 p.m.  At the scene of the accident, Truong 
immediately complained of pain to her left shoulder and abdomen.  (Fact 3 – Undisputed) 
 
 Truong was taken to the Emergency Department at Defendant John Muir Medical Center 
in Walnut Creek by paramedics.  Plaintiff complained of pain to her abdomen, left shoulder, 
neck and low right lower quadrant.  (Fact 4 – Undisputed)  Truong was seen in the Emergency 
Department by Eric Kenly, M.D. and trauma surgeon, Brian McGuiness, M.D..  Truong reported 
pain in the right lower quadrant of her abdomen and some anterior neck pain.  (Fact 5 – 
Undisputed)  Certain tests and scans were ordered, including chest and pelvic x-rays.  (Fact 6 – 
Undisputed)   
 
 The CT of the head was normal.  However, the CT of cervical CT indicated a non-
displaced fracture through the right-sided traverse process of T1.  (Fact 7 – Undisputed)  
Following assessment at 12:06 a.m. on October 31, 2015, Dr. McGuinness diagnosed Plaintiff 
with chest wall contusion, abdominal contusion and transverse process fracture at T1.  (Fact 8 – 
Undisputed) 
 
 Dr. McGuinness did not diagnose Plaintiff with any brain injury or a concussion.  (Fact 9 
– Undisputed)  He did order neurology checks every four hours and to admit Truong to the 
trauma unit for pain management and observation.  (Fact 10 – Undisputed) 
 
 Truong was admitted to John Muir for observation and monitoring by the med/surg 
trauma unit at approximately 3:37 a.m. on October 31, 2015.  (Fact 11 – Undisputed) 
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 Nurse Perez performed her initial assessment of Plaintiff around 8:11 a.m.  Nurse Perez 
found Truong to be lethargic, drowsy, oriented to person but not to time or place and able to 
follow commands with “clear” speech.  (Facts 15, 16 – Undisputed)  Plaintiff also had 
equal/moderate bilateral hand grips and was calm and cooperative but tearful.  She was able to 
express feelings, needs and thoughts.  (Fact 16 – Undisputed)   
 
 Shortly after Nurse Perez’s initial assessment (around 9:00 a.m.), a medical social 
worker (“MSW”), Julie Romano, performed a psychological assessment of Plaintiff.  Truong 
could communicate but appeared to be overwhelmed and confused with cognitive deficits and 
difficulty expressing herself.  Plaintiff contends that the medical records from this assessment 
show that, by this time, Truong was already unable to communicate and say certain words 
entirely.  (Fact 18 – Disputed; Plaintiff’s Fact 7)  
 
 MSW Romano reported her assessment to Nurse Perez.  (Fact 19 – Undisputed)  
Following the report from MSW Romano, Nurse Perez reassessed Plaintiff at 9:14 a.m.  This 
time, she recorded that Truong was now alert rather than lethargic.  Plaintiff was also oriented to 
person and place but still not oriented to time.  Nurse Perez observed that Truong could follow 
commands but spoke with “delayed responses.”  Nurse Perez charted the “delay” as 
“expressive aphasia.”  (Fact 20 – Undisputed) 
 
 Expressive aphasia is characterized by partial loss of the ability to produce language, 
although comprehension generally remains intact.  A person with expressive aphasia will exhibit 
effortful speech.  Speech generally includes important content words, but leaves out function 
words that have only grammatical significance and not real-world meaning, such as prepositions 
and articles.  The person’s intended message may still be understood but his or her sentence 
will not be grammatically correct.  (Plaintiff’s Fact 9)  Expressive aphasia is an alarming 
symptom that constitutes an obvious change in neurologic status and is a potential sign of an 
ischemic stroke.  (Plaintiff’s Fact 8)    
 
 Nurse Perez knew that expressive aphasia was a stroke symptom.  (Plaintiff’s Fact 12)   
Nurse Perez also notified Defendant Nurse Practitioner (“NP”) Renee DeSoucy (“DeSoucy”), the 
practitioner on duty, of her observation of Plaintiff’s “expressive aphasia.”  Nurse Perez and NP 
DeSoucy immediately went to Truong’s room.  (Fact 21 – Undisputed)  DeSoucy assessed 
Plaintiff with Nurse Perez present and noted “expressive aphasia,” which DeSoucy defined as 
“effortful speech.”  (Fact 23 – Undisputed) 
 
 NP DeSoucy believed that Plaintiff’s symptoms were consistent with a concussion.  NP 
DeSoucy discussed with Nurse Perez whether Truong should be placed on a brain injury 
protocol (“BIP”) and a neurology consult.  (Fact 24 – Undisputed)  NP DeSoucy did not believe 
that her findings and conclusions were consistent with a stroke.  (Fact 25 – Undisputed) (A brain 
injury protocol is to provide brain rest, including a dark, quiet environment to remove stimulants, 
limited diet and any other stimulants, such as cell phones, visitors, etc. and shift assessment by 
various disciplines.)  (Fact 26 – Undisputed) 
 
 From 10:08 a.m. to 10:34 a.m., on October 31, 2015, Plaintiff was evaluated by Physical 
Therapist (“PT”), Chris Silvestri (“Silvestri”).  (Fact 27 – Undisputed)  There is a dispute as to 
what Silvestri observed in his evaluation of Truong.  Plaintiff contends that Silvestri documented 
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Truong “now has developed expressive aphasia” and noted expressive aphasia four times in his 
chart note.  However, PT Silvestri testified at deposition that he did not recall his observations of 
Truong beyond what he wrote in his notes from October 31, 2015.  (Fact 28, 33 – Disputed)    
  
 During mid-morning of October 31, 2015, PT Silvestri reported to NP DeSoucy that 
Plaintiff had some unsteadiness but was doing “all right.”  (Fact 35 – Undisputed) 
   
 Sometime prior to 10:40 a.m. on October 31, 2015, NP DeSoucy made official orders to 
place Truong on the BIP; Nurse Perez acknowledged the necessity of the BIP.  (Fact 36 – 
Undisputed) 
  
 At or around 11:32 a.m., on October 31, 2015, Nurse Perez assisted Plaintiff with a 
partial bath and provided her with a toothbrush to brush her teeth.  Plaintiff had no difficulty 
brushing her teeth or holding the toothbrush.  (Fact 37 – Undisputed) 
  
 Sometime prior to 12:40 p.m., Plaintiff was assessed by Dr. Ronald Cooper, 
accompanied by NP DeSoucy.  (Fact 38 – Undisputed)  Dr. Cooper spent approximately 15 to 
20 minutes with Truong.  He noted that it was difficult to assess her due to fatigue and the fact 
that, while her responses were slow, she was talking.  She was not completely aphasic and 
could answer questions.  Dr. Cooper found “no focal deficits” and “good cognition.”  (Facts 40, 
42 – Undisputed)  Dr. Cooper diagnosed Plaintiff with a concussion.  (Fact 41 – Undisputed)   
  
 At the time of her 12:54 p.m. assessment of Plaintiff, Nurse Perez believed that Plaintiff 
had shown improvement.  She was now awake and talking, with delay in the same way she 
expressed her thoughts, but was more alert.  (Fact 45 – Disputed; Plaintiff’s Fact 17)  Plaintiff’s 
brother, Dan Truong, testified that by 1:15 p.m. Plaintiff was completely unable to speak.  
   
 Q: So, you stepped out of the room and what happened? 
 
 A: I’m not sure how long it was and then – this is like – how long I step back, and  
  then Hong Mai [Truong] totally could not vocalize.  When I got there, she was  
  able to vocalize, talking a little bit, slow by trying to find words.  At this time, she  
  totally could not speak.  So the nurse and I were trying to guess what she wants,  
  what she wants.  We couldn’t.  We couldn’t guess.  And, then a second nurse  
  came in and asked – she said, you want to go to the rest room?  She was  
  (movement) – so the nurse took her to the restroom.    
 
See Index of Exhibits, Exhibit G (Dan Truong Depo. 101:21-102:18)   
 
 Between 2 p.m. and 3 p.m., Nurse Perez reported to NP DeSoucy that Plaintiff had 
improved.  (Fact 46 – Undisputed) 
 
 Nurse Perez again assessed Plaintiff at approximately 4:40 p.m. on October 31, 2015.  
Nurse Perez documented that Plaintiff remained alert, oriented to person and place and able to 
follow commands, with the same level of expressive aphasia as earlier.  (Fact 47 – Undisputed)  
However, the medical records from that time, state that Plaintiff had expressive aphasia, 
delayed responses, facial asymmetry and left-sided facial swelling.  (Plaintiff’s Fact 19) 
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 Sometime prior to 5:30 p.m., the family of Plaintiff’s boyfriend dropped off Plaintiff’s 
purse.  (Fact 48 – Undisputed)   
 
 Sometime between 5:30 p.m. and 6:04 p.m., on October 31, 2015, Nurse Perez was with 
Plaintiff in her room, going through the contents of her purse so that she could fill out a Patient 
Belongings List.  Nurse Perez contends that she and Truong were “chatting” “girl talk,” and 
Plaintiff was speaking faster with clearer speech.  (Facts, 50, 51 – Disputed)   
 
 At approximately 6:35 p.m., Nurse Perez presented a Patient Belongings List for Truong 
to sign.  (Fact 52 – Undisputed)  Truong had difficulty gripping the pen with her right hand.  
Nurse Perez then notified the supervising nurse and performed an assessment on Plaintiff, 
which revealed slight right-sided weakness.  (Fact 53 – Disputed) 
 
 At 6:45 p.m., following consult with the supervising nurse, Nurse Perez paged Dr. John 
Zink to notify him of the change in Plaintiff’s condition and right-sided weakness.  Nurse Perez 
and the supervising nurse felt Plaintiff may be experiencing signs of a stroke.  (Fact 54 – 
Undisputed) 
 
 Dr. Zink responded and ordered a CT scan of Plaintiff’s head without contrast.  Plaintiff 
was transported from the inpatient trauma unit and underwent the CT, which revealed that 
Plaintiff has suffered a stroke.  (Fact 55 – Undisputed; Plaintiff’s Fact 21) 
 
 Nurse Perez did not have any further contact with Plaintiff after her shift ended on 7:40 
p.m. on October 31, 2015.  (Fact 56 – Undisputed)   
 
 At 7:49 p.m., an order was placed to transfer Plaintiff to the intensive care unit.  At 7:58 
p.m., a CT angiogram was ordered for Truong’s head and neck, which showed an occluded left 
carotid artery dissection, which caused a blood clot in her artery and an ischemic stroke.  At 
8:07 p.m., trauma surgeon, Dr. Zink, documented that she was “mute/anarthic.”  (Plaintiff’s Fact 
22) 
 
 Truong has suffered severe stroke disabilities since October 31, 2015.  She cannot talk 
or walk.  She is paralyzed on her right side.  (Plaintiff’s Fact 23)  
   
 On October 11, 2016, Plaintiff filed her Complaint for medical negligence against 
Defendants Nurse Perez, NP Renee DeSoucy, Defendant John Muir Medical Center and Does 
1 to 30.  Plaintiff’s Complaint alleges that Defendants negligently failed to recognize and 
respond to the changes in Plaintiff’s neurological condition and that this breach was the legal 
cause of her injuries.  
 
MEDICAL NEGLIGENCE 
 
 There is only one cause of action.  Hence, there is no need for a summary adjudication 
motion; summary judgment and summary adjudication are effectively the same in this case.  
Defendant moves for summary judgment on the ground that Nurse Perez complied with her 
duties as a registered nurse and acted within the applicable standard of care as it relates to her 
care of Truong on October 31, 2015.   
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 Nurse Perez contends that she met the standard of care in the nursing services she 
provided.  A nurse is negligent if he or she fails to use the level of skill, knowledge and care that 
a reasonably careful nurse would use in similar circumstances.  See Massey v. Mercy Medical 
Center Redding (2009) 180 Cal.App.4th 690, 694.  A nurse’s conduct must not be measured by 
the standard of care required of a physician or surgeon, but by that of other nurses in the same 
or similar locality and under similar circumstances.  See Lattimore v. Dickey (2015) 239 
Cal.App.4th 959, 969.  The issue of malpractice is to be decided on the basis of expert testimony 
unless the conduct required under the circumstances is within the common knowledge of the 
layperson.  See Willard v. Hagemeister (1981) 121 Cal.App.3d 406, 412; Barris v. County of Los 
Angeles (1999) 20 Cal.App.4th 101, 108 (the applicable standard of care in a medical 
malpractice action is “peculiarly within the knowledge of experts”).   
 
 Hence, Plaintiff’s allegation of medical negligence must be supported by competent 
expert opinion.  It is.  Both parties present experts in the field of nursing to opine about the 
nursing care provided to Truong by Nurse Perez on October 31, 2015.  Defendant produces her 
expert, Diana Malcolmson, MSN, RN and PHN (“Ms. Malcolmson”).  After reviewing the relevant 
medical records and deposition testimony, Ms. Malcomson states that Nurse Perez met the 
standard of care with regard to neurological checks and the brain injury protocol.  (Fact 
Disputed)  She also noted that Nurse Perez reported her observations of Plaintiff to the 
practitioners within the standard of care, which is all she was required to do.  (Fact 62 – 
Disputed)  Accordingly, Nurse Perez met the standard of care for registered nurses with respect 
to the care and services she provided to Truong on October 31, 2015.  (Fact 64 – Disputed) 
 
 Plaintiff’s expert, a trauma nurse, Laura Burchell-Henson, RN, gave conflicting testimony 
regarding the standard of care for nurses in this situation.  Ms. Burchell-Henson also reviewed 
the medical records of Truong’s care and treatment and the relevant deposition testimony, Ms. 
Burchell-Henson concluded that Nurse Perez failed to meet the community standard of care in 
her treatment of Truong on October 31, 2015.  (Plaintiff’s Facts 25, 26)  According to nursing 
guidelines, Nurse Perez owed a duty to assess, reassess, report her findings and also had a 
continuing duty to advocate for Truong to ensure that she receive an appropriate level of care.  
Nurse Perez was not within the standard of care by simply relying on assessment, examination 
and diagnosis of Nurse Practitioner DeSoucy following the 9:14 a.m. examination.  (Plaintiff’s 
Fact 28)  Nurse Perez learned of the change in Truong’s speech from the social worker and her 
own observations, which she recorded as “expressive aphasia.”  Nurse Perez also testified that 
she knew that expressive aphasia was a potential sign of a stroke.  At a minimum, it was an 
alarming symptom that showed an ongoing change in Truong’s neurologic status which required 
Nurse Perez to take further action.  (Plaintiff’s Fact 29)   
 
 According to Ms. Burchell-Henson, it was at this time that applicable standards required 
Nurse Perez to immediately inform both her supervising nurse and the attending physician of 
the change and request a higher level of care for the patient, so that she could be monitored 
more closely for any deterioration in her neurologic status.  John Muir also had a stroke/Code 
CVA protocol, which was not initiated.  (Plaintiff’s Facts 30, 31, 32)  Nurse Perez only informed 
a physician when the stroke appeared to be happening (around 6:35 p.m.), when Truong could 
not grasp a pen to sign the list of her belongings.  (Plaintiff’s Facts 30, 31, 36)  
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 Throughout the afternoon, there is conflicting evidence of whether Truong was 
experiencing more stroke symptoms.  For instance, Dan Truong, Plaintiff’s brother, testified that 
his sister could not verbalize at all by early afternoon (around 1:15 p.m.).  Despite testifying to 
the fact that Truong was doing better and talking “faster” and “more clearly,” Nurse Perez 
documented that Truong had developed facial asymmetry and left-sided facial swelling.  Her 
blood pressure was also documented by Nurse Perez as dropping.  Nurse Perez did not notify 
another medical provider about these new symptoms until 6:35 p.m.  (Plaintiff’s Facts 34, 35, 
36) 
 
 Hence, there is conflicting expert testimony on the standard of care and a triable issue of 
material fact for the jury. 
 
 Defendants also argue that Nurse Perez had no duty to diagnose Plaintiff’s condition, 
and it was reasonable for her to simply rely on the orders and diagnoses of others.  It is 
undisputed that Nurse Perez is not a licensed medical provider who can diagnose symptoms or 
take actions outside that which is ordered by a licensed practitioner.  (Facts 64, 65 – Disputed)  
According to Defendant, Nurse Perez had no duty – indeed it was illegal – for her to diagnose 
Plaintiff as having stroke symptoms or to take any action outside the orders of the practitioners 
to address such symptoms.  See Bus. & Prof. Code Section 2725 (scope of nurses’ duty).  (Fact 
65 – Disputed)   Similarly, Nurse Perez was not authorized to change the diagnosis of 
concussion rendered by Dr. Cooper or disregard it.  See Finnerty v. Board of Registered 
Nursing (2008) 168 Cal.App.4th 219, 220-221.   
 
 Plaintiff’s expert disagrees.  First, John Muir had a written stroke procedure, which could 
have prevented Truong’s stroke.  However, Nurse Perez failed to notify the supervising nurse or 
any medical professional of the changes occurring to Truong throughout the day on October 31, 
2015.  (Fact 64 -- Disputed)  
 
 Ms. Burchell-Henson also described the California Code of Regulations that further 
define a nurse’s duties in addition to Bus. & Prof. Code Section 2725.  Under those regulations, 
registered nurses are expected to “act as the client’s advocate, as circumstances require, by 
initiating action to improve health care or to change decisions . . . which are against the interests 
. . . of the client.”  See 16 Cal. Code of Regs. Section 1443.5, Standards of Competent 
Performance.  16 Cal. Code of Regs. Section 1443.5 also states that registered nurses are to 
“evaluate the effectiveness of the care plan through observation of the client’s physical condition 
and behavior, signs and symptoms of illness, and . . . through communication with the client and 
health team members, and modify the plan as needed.”  (Fact 65 -- Disputed)    
 
 As described fully above, Nurse Perez failed to take appropriate action to advocate for 
Truong, as she observed her continued symptoms of a possible stroke over a nine (9) hour 
period.  Nurse Perez did not modify Truong’s treatment plan or suggest any modification.  Nurse 
Perez did not evaluate the effectiveness of the care plan, and made no attempt to initiate action 
to improve the care plan or to change decisions.  (Fact 66 -- Disputed) 
 
 In Reply, Defendant attacks the declaration of Ms. Burchell-Henson.  First, Defendant 
contends that Ms. Burchell-Hanson did not rely upon all of John Muir’s policies and procedures 
and thus lacks adequate foundational knowledge for her opinions.  However, neither did 
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Plaintiff’s expert, Ms. Malcolmson.  Exactly like Ms. Burchell-Hanson, Ms. Malcomson relied on 
her own education, training and experience in reviewing the same information:  Truong’s 
medical records and deposition transcripts.  Plaintiff’s expert does not appear to rely on any of 
John Muir policies and procedures, only discovery responses by John Muir.  See Malcolmson 
Decl., paragraph 2; Burchell-Henson Decl., paragraphs 6, 7. 
   

 Second, Nurse Perez contends that Ms. Burchell-Hanson did not rely on expert 
testimony submitted by Defendant Ronald Cooper, M.D., in his summary judgment.  Failing to 
evaluate or otherwise consider these physicians’ declarations (which direct liability away from 
Nurse Perez) render Ms. Burchell-Henson’s opinions “severely lacking.”  (Reply, page 2, lines 9-
11)  However, there is no mention in Ms. Malcolmson’s declaration of her review of Dr. Cooper’s 
experts’ declarations regarding his standard of care.  These declarations would be hearsay and 
irrelevant to the standard of care for a nurse Defendant, in any event.       

 Additionally, Dr. Cooper’s motion for summary judgment only highlights the problems 
with Nurse Perez’s standard of care.  Dr. Cooper claims that Nurse Perez “charted” Truong’s 
“‘expressive aphasia, a term describing the inability to produce language.  However, her 
deposition testimony reflects that her use of the term ‘expressive aphasia’ was inaccurate and 
does not accurately and properly describe the status of Ms. Truong’s speech abilities at the 
time; in fact, her testimony consistently reflects that Ms. Truong was, in fact, able to speak and 
did not have an inability to produce language, i.e., there was no expressive aphasia.”  (Separate 
Statement of Undisputed Material Facts in Support of Dr. Cooper’s Motion for Summary 
Judgment, Fact 9 (Perez Depo. 33:9-34:21), Exhibit E of Index of Exhibits.  Hence, looking at 
the evidence in Dr. Cooper’s motion for summary judgment is not helpful to Nurse Perez. 

 Third, Defendant accuses Ms. Burchell-Henson of “cherry picking” facts and ignoring 
other critical information in forming her conclusions.  The court finds that both experts 
adequately set out the chronology of events regarding Truong’s care on October 31, 2015.  Both 
experts view those facts from different lenses as to what the standard of care should be.  Ms. 
Malcolmson has taken the position that Nurse Perez only needed to accurately observe and 
chart what was happening with Truong and report any relevant changes in Truong’s medical 
status to NP DeSoucy or Dr. Cooper.  Her job duties then were limited to respecting the 
diagnoses given by the doctor and following his orders.   

 On the other hand, Ms. Burchell-Hensen has a different perspective on the standard of 
care.  She testified that Nurse Perez had a duty to rely on her own assessments and take 
appropriate action for the patient, as the patient’s advocate.  According to Burchell-Hensen, 
such advocacy would have included, inter alia:  requesting a higher level of care from either NP 
DeSoucy or Dr. Cooper, so that Truong could be monitored more closely for a deterioration in 
her neurologic status; initiating a code stroke/Code CVA Protocol; immediately notifying NP 
DeSoucy or Dr. Cooper of other stroke symptoms – Truong’s decreasing blood pressure, facial 
asymmetry and left-sided facial swelling, which occurred in the late afternoon of October 31, 
2015.   

 Additionally, there are triable issues of material fact as to what Nurse Perez actually 
observed with respect to Truong’s expressive aphasia.  Plaintiff concedes that Nurse Perez 
testified that Truong was doing better in the afternoon of October 31, 2015.  Truong was 
allegedly “chatting” with her, making “girl talk” and speaking faster and more clearly.  However, 
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Truong’s brother visited in the afternoon and reported that his sister could not verbalize at all, 
and that he and Nurse Perez tried to discern what she needed by using hand signals.  There are 
clearly triable issues of material fact about what Nurse Perez observed that day and what her 
duties were to Truong to help prevent her stroke.  

 The medical records attached to Plaintiff’s Index as Exhibit B do not appear to be 
properly authenticated.  See Declaration on John Sanford (“Sanford Decl.”), paragraph 1, 2 and 
6 and Exhibit B.  However, Defendant, in its Moving Papers, had already produced the same 
medical records as Exhibit D to Defendant’s Index of Exhibits, and those medical records were 
properly authenticated.  See Declaration of Kim Wells (“Wells Decl.”), paragraph 4 and Exhibit 
D.  Hence, Plaintiff’s reliance on excerpts from the authenticated set is acceptable.  
 
REQUEST FOR JUDICIAL NOTICE 
  
 Defendant’s request for judicial notice of Plaintiff’s Complaint, filed October 11, 2016 is 
granted.  See Evid. Code Section 452(d) 

 

  

 3.  TIME:  9:00   CASE#: MSC17-01011 
CASE NAME: WEATHERS VS. CLAUSEN 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY RONALD CLAUSEN 
* TENTATIVE RULING: * 
 
Defendant Ronald Clausens’ unopposed motion to compel responses to his amended special 
interrogatories, set number one, numbers 36-65, is granted.  The court finds the hourly rates 
suggested for counsel too high.  The court sets the hourly rates for Mr. Reilly and Ms. Nozzolina 
at $300 and $250, respectively.  Accordingly, the court awards sanctions against plaintiff in the 
amount of $2,875 for all four motions.  Plaintiff is ordered to pay the sanctions to defense 
counsel by April 30, 2019.  The court will revise and sign the submitted order. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-01011 
CASE NAME: WEATHERS VS. CLAUSEN 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY ROCK CREEK VENTURES LLC 
* TENTATIVE RULING: * 
 
Defendant Rock Creek’s unopposed motion to compel responses to its amended special 
interrogatories, set number one, numbers 36-65, is granted.  The court will revise and sign the 
submitted order. 
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 5.  TIME:  9:00   CASE#: MSC17-01011 
CASE NAME: WEATHERS VS. CLAUSEN 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY SUSAN DE LOS REYES 
* TENTATIVE RULING: * 
 
Defendant Susan De Los Reyes’ unopposed motion to compel responses to her amended 
special interrogatories, set number one, numbers 36-65, is granted.  The court will revise and 
sign the submitted order. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-01011 
CASE NAME: WEATHERS VS. CLAUSEN 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY STEPHANIE JAMES 
* TENTATIVE RULING: * 
 
Defendant Stephanie James’ unopposed motion to compel responses to her amended special 
interrogatories, set number one, numbers 36-65, is granted.  The court will revise and sign the 
submitted order. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-01057 
CASE NAME: ALCAZAR VS. ENRIQUEZ 
HEARING ON MOTION TO STRIKE 2nd Amended CROSS-COMPLAINT 
FILED BY RAMON ALCAZAR 
* TENTATIVE RULING: * 
 
Vacated by dismissal of cross-complaint. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-01057 
CASE NAME: ALCAZAR VS. ENRIQUEZ 
HEARING ON DEMURRER TO 2nd Amended CROSS COMPLAINT of ENRIQUEZ 
FILED BY RAMON ALCAZAR 
* TENTATIVE RULING: * 
 
Vacated by dismissal of cross-complaint. 
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 9.  TIME:  9:00   CASE#: MSC17-01361 
CASE NAME: STRASSER VS. NIEDERMEYER 
HEARING ON MOTION FOR VIEW OF THE PROPERTY BY THE COURT 
FILED BY MICHAEL J. NIEDERMEYER, et al. 
* TENTATIVE RULING: * 
 
Vacated. 

 

  

10.  TIME:  9:00   CASE#: MSC18-00811 
CASE NAME: THOMAS VS. UNITED PARCEL SERVICE 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY SHAYNE THOMAS 
* TENTATIVE RULING: * 
 
Counsel to appear and be prepared to address why this case should not be sent to a Discovery 
Referee, to be paid equally by both sides, for any further disputes.  
 
Counsel should come with a standard protective order of their choosing; not one for “attorney’s 
eyes only” with a “claw back” provision.  The Court will select one of the standard protective 
orders if the parties cannot agree on one. 
 
As a general matter, the court finds the Sprint subpoena to be overbroad.  The court will work 
with counsel to substantially narrow the subpoena.  The court will limit the other subpoenas to 
the extent recommend by Facilitator Stromberg.  
 
The court is inclined to order UPS to produce, subject to the protective order, plaintiff’s 
investigation file as well as any other sexual harassment claims against alleged harasser Brown 
(but not claims against other employees and not Brown’s entire employee file).  The court is also 
inclined to require UPS to provide additional documents, and to amend its answers to the 
subject interrogatories. 
 
Counsel should bring a laptop and be prepared to spend the entire day, if necessary, to finalize 
an order on all the outstanding matters. 
 
At the moment, the court does not believe sanctions are warranted but the court will withhold 
judgment until the final order is prepared.  The court will not entertain motions to compel raised 
for the first time in an opposition brief. 
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11.  TIME:  9:00   CASE#: MSC18-00811 
CASE NAME: THOMAS VS. UNITED PARCEL SERVICE 
HEARING ON MOTION TO QUASH DEPOSITION SUBPOENA TO SPRINT 
FILED BY SHAYNE THOMAS 
* TENTATIVE RULING: * 
 
See Line 10. 

 

  

12.  TIME:  9:00   CASE#: MSC18-00891 
CASE NAME: DONNA COOPER VS. OCWEN LOAN SERVICING 
HEARING ON DEMURRER TO 2nd Amended COMPLAIN 
FILED BY OCWEN LOAN SERVICING LLC, LITTON LOAN SERVICING LP 
* TENTATIVE RULING: * 
 
This is an unlawful foreclosure case. Before the Court is a demurrer (the “Demurrer”) filed by 
Defendant Ocwen Loan Servicing, LLC (“Ocwen”) and Defendant Litton Loan Servicing, LP 
(“Litton”) (collectively, “Defendants”). The Demurrer relates to the Second Amended Complaint 
filed by Plaintiff Donna Cooper and Plaintiff Tommy G. Cooper (collectively, “Plaintiffs”). The 
SAC pleads causes of action for (1) violation of Consumer Credit Reporting Agencies Act; (2) 
slander; (3) libel; (4) intentional interference with prospective economic advantage; (5) negligent 
interference with prospective economic advantage; (6) declaratory relief; and (7) violation of 
Bus. & Prof. Code § 17200 et seq. 

For the following reasons, the Demurrer is sustained, both with and without leave to amend as 
described further below. 

Request for Judicial Notice 

At the outset, the Court notes that the Defendants’ Request for Judicial Notice in support of its 
Demurrer to the Complaint and Motion to Strike is not tabbed, in violation of in violation of Cal. 
Rules of Court, rule 3.1110, subd. (f). See also Local Rule 3.42, subd. (3). Defendants are 
directed to tab their exhibits in all future filings or risk monetary sanctions. 

The Defendants request judicial notice of several recorded documents with the Contra Costa 
County Recorder as well as pleadings, documents, and orders filed in this action and a related 
action. The Request is unopposed. The Request is granted. Evid. Code §§ 452, 453. 

Factual Background 

Plaintiffs are the owners of the real property located at 3811 Armstrong Court, Oakley, California 
94561. SAC at ¶ 8. On or around July 2005, Plaintiffs obtained a mortgage loan secured by a 
Deed of Trust in the amount of $340,000, serviced by Litton. Id. The Deed of Trust contains a 
provision which provides that the lender may charge the Borrower for fees for services 
performed in connection with the Borrower’s default, including attorneys’ fees. SAC at ¶ 9. 

In March 2008, Plaintiffs filed a Complaint against Litton, which resolved in November of that 
year with a Loan Modification Agreement and a Settlement Agreement. SAC at ¶ 11. Plaintiffs 
dismissed that case in January 2009. Id. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   03/20/19 

 
 

- 12 - 

In April 2011, Plaintiffs received a letter from Litton that their loan was past due, notwithstanding 
Plaintiffs’ regular monthly payment pursuant to the Loan Modification Agreement. SAC ¶ 12. 
Plaintiffs allege that Ocwen assumed servicing of Plaintiffs’ loan in September 2011. SAC at 
¶ 13. Plaintiffs allege that in or around November 2012 Ocwen sent Plaintiffs a letter stating that 
they were delinquent and that Ocwen would begin foreclosure proceedings unless Plaintiffs paid 
delinquent “prior servicer fees.” SAC at ¶ 14. Plaintiffs allege that Ocwen failed to clarify the 
charges for prior servicer fees and sent back Plaintiffs’ March 2013, April 2013, and May 2013 
checks uncashed. SAC at ¶ 15.  

The crux of the instant dispute is Plaintiffs’ allegation that “throughout 2013 and 2014, 
Defendant continued to add fees to Plaintiffs’ loan which were unauthorized, such as civil 
litigation fees when there was not, in fact, any civil litigation during this time frame.” SAC at ¶ 16. 
Plaintiffs further allege that “beginning as late as April 2011, Defendants reported to several 
credit reporting agencies, including Equifax, Experian and Transunion, that Plaintiffs were in 
arrears on their loan obligations to the detriment of Plaintiffs’ financial and credit status.” SAC at 
¶ 17. Plaintiffs allege that “[s]uch communications by Defendants were made each month 
beginning April 2011 to the present and continue.” Id. Plaintiffs filed the original complaint in this 
action on May 7, 2018. 

Analysis 

 Violation of Consumer Credit Reporting Agencies Act (First Cause of Action) 

The California Consumer Credit Reporting Agencies Act (CCRAA) prohibits a person from 
“furnish[ing] information on a specific transaction or experience to any consumer credit agency if 
the person knows or should know the information is incomplete or inaccurate.” Civ. Code 
§ 1785.25(a). In addition, a “creditor may submit negative credit information concerning a 
consumer to a consumer credit reporting agency only if the creditor notifies the consumer 
affected ….” Civ. Code § 1785.26, subd. (b). Violations of these statutes support a civil action 
for damages and other relief. Civ. Code § 1785.31 et seq.  

Here, Plaintiffs allege that “Defendants reported to several credit reporting agencies, including 
Equifax, Experian and Transunion, that Plaintiffs were in arrears on their loan obligations to the 
detriment of Plaintiffs’ financial and credit status. Such communications were made each month 
beginning April 2011 to the present and continue.” SAC ¶ 17. Plaintiffs allege that this 
information was “false and inaccurate.” SAC ¶ 21. There does not appear to be any allegation 
that Defendants violated subsection (b) of section 1785.26 regarding notice. 

Defendants demurrer to this cause of action on several grounds; that any CCRAA claim other 
than under § 1785.25(a) is precluded by the federal Fair Credit Reporting Act (FCRA), that 
Plaintiffs have failed to adequately allege inaccurate reporting, and that the statute of limitations 
bars Plaintiffs’ claims.  

Defendants are correct with respect to preclusion of all but Plaintiffs’ claim under § 1785.25(a) 
and Plaintiffs do not appear to dispute that their first cause of action is based exclusively on this 
subsection. See Opp. at 3:22-25. They argue that the first cause of action is sufficiently alleged 
and cite to paragraphs 20 through 24 of the SAC. They further argue that this claim is not barred 
by the statute of limitations based on the continuing nature of the violation. 

Statutory causes of action must be pleaded with particularity. See Lopez v. Southern Cal. Rapid 
Trans. Dist. (1985) 40 Cal.3d 780, 795. The SAC fails to meet this standard. The Court has 
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reviewed the whole of the SAC and the basis of the alleged inaccuracies are unclear. It is also 
unclear whether Defendants “knew or should have known” that information they allegedly 
reported was “false and inaccurate.” The Court declines to reach the statute of limitations 
argument in the absence of more detailed allegations.  

Plaintiffs have failed to allege facts sufficient to state a cause of action for violation of CCRAA. 
The Demurrer to this cause of action is sustained, with leave to amend. 

 Slander (Second Cause of Action) and Libel (Third Cause of Action) 

Plaintiffs’ slander and libel claims are nearly identical, and differ only in their allegation that 
Defendants made oral (second cause of action) and written (third cause of action) allegations to 
“various credit reporting agencies beginning no later than April 2011.” SAC at ¶¶ 32, 38. 

Defendant argues on demurrer that these claims are preempted by FCRA. Demurrer at 12:16-
17 (citing Lafferty v. Wells Fargo Bank (2013) 213 Cal.App.4th 545). Plaintiff does not respond 
to this argument in Opposition. 

15 USC § 1681t(b)(1)(F) preempts all state common law tort claims against furnishers of credit 
information arising from conduct regulated by 15 USC § 1681s-2, including Plaintiffs’ common 
law tort claims against Defendants. See Sanai v. Saltz (2009) 170 Cal.App.4th 746, 773. The 
Demurrer to the second and third causes of action is sustained, without leave to amend. 

 Intentional Interference with Prospective Economic Advantage (Fourth Cause of Action) 

 Negligent Interference with Prospective Economic Advantage (Fifth Cause of Action) 

Both intentional and negligent interference with prospective economic advantage require (1) an 
economic relationship between plaintiff and a third party, with the probability of future economic 
benefit to plaintiff, (2) defendant’s knowledge of that relationship and in the case of negligent 
interference knowledge that a lack of due care would cause interference, (3) defendant’s 
intentional acts designed to disrupt that relationship or negligent acts, respectively, (4) actual 
disruption of such, and (5) damages. Korea Supply Company v. Lockheed Martin Corp. (2003) 
29 Cal.4th 1134, 1153 (intentional interference elements); North American Chemical Co. v. 
Superior Court (1997) 59 Cal.App.4th 764, 786 (negligent interference elements). Both forms of 
interference with prospective economic advantage also require pleading of an independently 
wrongful act. Nat’l Med. Transp. Network v. Deloitte Touche (1998) 62 Cal.App.4th 412, 440. 

Although unclear (as the cause of action refers generally to “actions as described herein”), the 
wrongful act here would appear to be Defendants’ alleged reporting of credit information. As a 
consequence, it would appear to be preempted. See Sanai, supra, 170 Cal.App.4th at 773. 

Even assuming arguendo that Plaintiffs’ cause of action was based on other than Defendants’ 
alleged reporting of credit information, causation is also an issue here; specifically, the existence 
of an economic relationship that is reasonably certain to occur. See Westside Center Associates 
v. Safeway Stores 23, Inc. (1996) 42 Cal.App.4th 507, 520-528. The SAC is bereft of any 
allegations of an economic relationship with a third party, which is a threshold element of both 
intentional and negligent interference with prospective economic advantage. See Korea Supply 
and North American Chemical Co., supra.  

The Demurrer to the fourth and fifth cause of action is sustained, with leave to amend. 
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 Declaratory Relief (Sixth Cause of Action) 

Plaintiffs’ declaratory judgment cause of action is derivative of their other claims and fails for the 
same reasons. The Demurrer to the sixth cause of action is sustained, with leave to amend. 

 Violation of Bus. & Prof. Code § 17200 (Seventh Cause of Action) 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 

unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 

practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 

in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code § 

17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 

deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 

the economic injury was the result of, i.e., caused by, the unfair business practice that is the 

gravamen of the claim. See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 

(“Kwikset”). Restitution is the only form of damages available under the UCL. See Korea Supply 

Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 

Here, the alleged unfair conduct complained of Defendants alleged violations of Civil Code 

§ 1788.13 and § 1788.17. Even assuming arguendo that Plaintiffs claims under these sections 

were not preempted by the FCRA, the SAC is bereft of allegations which would demonstrate 

economic injury and causation. There are no allegations that Plaintiffs incurred a “personal, 

individualized loss of money or property in any nontrivial amount” (Kwikset, supra, 51 Cal.4th at 

p. 325), such as late fees and penalties, that were caused by Defendants’ unfair and fraudulent 

conduct. Plaintiffs have failed to allege facts sufficient to state a claim for violation of Bus. & 

Prof. Code § 17200. 

The Demurrer to the seventh cause of action is sustained, with leave to amend. 

 

  

13.  TIME:  9:00   CASE#: MSC18-00891 
CASE NAME: DONNA COOPER VS. OCWEN LOAN SERVICING 
HEARING ON MOTION TO STRIKE 2nd AMENDED COMPLAINT 
FILED BY OCWEN LOAN SERVICING LLC, LITTON LOAN SERVICING LP 
* TENTATIVE RULING: * 
 
Defendants move to strike allegations regarding punitive damages, and the prayer for punitive 
damages, from Plaintiffs’ Second Amended Complaint.  

For Plaintiffs to obtain punitive damages, they must allege conduct so egregious under the 
circumstances as to be “despicable.” Civil Code, § 3294(c)(1).The requirement of showing 
“despicable” conduct was added in 1987, and was intended to serve as a substantial, 
independent limitation on the right to recover punitive damages. College Hospital Inc. v. 
Superior Court (1994) 8 Cal.4th 704, 725. CACI 3940 defines such conduct as follows: 
“‘Despicable conduct’ is conduct that is so vile, base, or contemptible that it would be looked 
down on and despised by reasonable people.” 
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“In order to survive a motion to strike an allegation of punitive damages, the ultimate facts 
showing an entitlement to such relief must be pled by a plaintiff.” Clauson v. Superior Court 
(1998) 67 Cal.App.4th 1253, 1255. A party must plead facts from which it can be reasonably 
inferred the defendant acted with malice, oppression, or fraud. Plaintiffs’ conclusory allegations 
that “Defendants acted in a deliberate, malicious, cold, callous, deceptive, oppressive and 
intentional manner” are insufficient. Plaintiffs have made no factual allegations which would 
support punitive damages. 

The motion to strike is granted, with leave to amend. 

 

  

14.  TIME:  9:00   CASE#: MSC18-01031 
CASE NAME: U-HAUL CO. OF CALIFORNIA  VS.  ATLEY TAFOYA 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY STEVEN KEELER 
* TENTATIVE RULING: * 
 
Unopposed motion to set aside the default of Interpleader Defendant Steven Keeler is granted.  
CCP 473.  Defendant Keeler is directed to file his answer within 10 days of this hearing. 

 

  

15.  TIME:  9:00   CASE#: MSC18-01105 
CASE NAME: PAUL VS. DUDUM 
HEARING ON MOTION TO SET ASIDE JUDGMENT 
FILED BY MEERA PAUL 
* TENTATIVE RULING: * 
 
On February 20, 2019, both defendants obtained orders dismissing Plaintiff’s case against 

them. Then, on February 27, Plaintiff filed an opposition to the entry of order granting motion to 

dismiss the case. This opposition was scheduled to be heard as a motion to set aside judgment 

on March 20. To the extent Plaintiff’s opposition constitutes a motion, that motion is denied.  

Plaintiff did not file a proof of service with her opposition. It is important that a proof of service is 

included for each document that is filed with the Court so that the Court knows the document 

was served on all parties. In this case, however, it appears that the opposition was served since 

each defendant filed a response to it.   

The opposition does not provide a valid legal basis for setting aside the orders dismissing this 

case. The only statutes cited in Plaintiff’s opposition are Code of Civil Procedure sections 578 

and 581. Neither one of these sections can be used to set aside a court order.  

It appears that Plaintiff may be attempting to bring a request under Code of Civil Procedure 

section 473(b). In order to receive relief under that section, Plaintiff must attach a copy of her 

proposed amended complaint, which would then be filed if the motion was granted. In addition, 

Plaintiff must show that the case was dismissed because of her “mistake, inadvertence, 
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surprise, or excusable neglect.” She has not filed a declaration showing this. Therefore, the 

Court cannot grant Plaintiff relief under section 473(b).  

This ruling is without prejudice to Plaintiff filing and serving a motion to set aside the orders 

dismissing this case. Any such motion must be filed within the applicable time limit. 

 

  

16.  TIME:  9:00   CASE#: MSC18-01456 
CASE NAME: VINCENT MATULICH VS. COMMERCIAL 
HEARING ON MOTION FOR LEAVE TO AMEND ANSWER TO COMPLAINT & X-COMP. 
FILED BY COMMERCIAL VEHICLE GROUP INC. 
* TENTATIVE RULING: * 
 
Unopposed motion for defendants Commercial Vehicle Group and CVG National Seating to 
amend their answers to the complaint and cross-complaint is granted.  CCP 472, 473.  
The answers should be filed within 10 days of the hearing on this matter. 

 

  

17.  TIME:  9:00   CASE#: MSC18-02497 
CASE NAME: STATE FARM VS. MORAZAN 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY EDGARD M. MORAZAN 
* TENTATIVE RULING: * 
 
Vacated at the moving party’s request. 

 

 

 
ADD-ON 

 

18.  TIME:  9:00   CASE#: MSC19-00166 
CASE NAME: MAKSIMOVIC VS. NEWREZ 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
( PER EX PARTE ORDER FILED 02-01-19 ) 
* TENTATIVE RULING: * 
 
 The Court rules as follows on plaintiffs’ request for a preliminary injunction.  
The request is opposed by defendants NewRez, LLC (“NewRez”) and The Bank of New York 
Mellon (“Bank”). 
 
 The request for a preliminary injunction is denied.  The temporary restraining order, 
issued on February 1, 2019, is hereby dissolved.  The basis for this ruling is as follows. 
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 A. Evidentiary Matters. 
 
  A-1. Judicial Notice. 
 
 Defendants’ request for judicial notice, filed on March 5, 2019, is granted.   The Court 
further takes judicial notice of the full procedural history of plaintiffs’ first civil action, as 
discussed below.  (See, Notice of Related Case, filed on 2-1-19.) 
 
 Plaintiffs’ objection to defendants’ request for judicial notice, filed as part of plaintiffs’ 
evidentiary objections on March 11, 2019, is overruled.  Plaintiffs themselves supply copies of 
pertinent recorded documents with their opening papers, and they can hardly object to 
defendants doing the same in the opposition papers.  (See, Rooney Dec., filed on 2-1-19, ¶ 3 
and Exhs. 1-6.)  Further, the Court can take judicial notice, not only of the existence of recorded 
documents, but also of their legal effect.  (See, Scott v. JPMorgan Chase Bank, N.A. (2013) 214 
Cal.App.4th 743, 752-761.) 
 
  A-2. Plaintiffs’ Evidentiary Objections. 
 
 Plaintiffs’ blanket objection to the entire declaration of Preston Ascherin is overruled.  
As discussed below, the Court finds the declaration relevant. 
 
 Plaintiffs’ objections to the declaration of Amber Costello are also overruled.    
Defendants have established an adequate foundation for Ms. Costello’s allegations, and for the 
attached documents.  (See, Evid. Code, §§ 1552 and 1553; Aguimatang v. Cal. State Lottery 
(1991) 234 Cal.App.3d 769, 797-798 [computer records may qualify as business records for 
purposes of the hearsay exception]; People v. Lugashi (1988) 205 Cal.App.3d 632, 640 
[authenticating declaration may be made by “a person who generally understands the 
system's operation and possesses sufficient knowledge and skill to properly use the system”].)  
Ms. Costello has adequately established her status as an “other qualified witness” for purposes 
of the business records exception, even though she is not formally designated as defendant’s 
custodian of records.  (Evid. Code, § 1271, subd. (c).  See, Jazayeri v. Mao (2009) 174 
Cal.App.4th 301, 322.) 
 
 The Court notes that it has “wide discretion” in deciding whether business records have 
been adequately authenticated.  (Aguimatang, supra, 234 Cal.App.3d at 797.)  In the case at 
bar, plaintiffs have failed to offer any reply evidence raising a substantial issue concerning the 
accuracy of Ms. Costello’s allegations or the authenticity of the documents attached to Ms. 
Costello’s declaration.  This tacit concession on plaintiffs’ part bolsters the Court’s discretionary 
decision to overrule plaintiffs’ objections. 
 
 B. The Merits. 
 
  B-1. The First Civil Action (No. C17-00038). 
 
 Plaintiffs commenced their first civil action against defendant NewRez (then known as 
New Penn Financial, LLC) on January 10, 2017.  Plaintiffs’ Complaint in the first action did not 
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identify any of the alleged procedural defects that are the subject of this second action .  
Plaintiffs instead relied on alleged violations of the Homeowner Bill of Rights (“HBOR”). 
 
 During the pendency of the first civil action, plaintiffs and NewRez engaged in a full 
year’s worth of negotiations over a possible loan modification.  (Ascherin Dec., filed in this 
second action on 3-5-19, ¶¶ 4-18.)  Plaintiffs rejected the offer of a loan modification on July 3, 
2018, because they were “not in a financial position to accept the terms as offered.”  (Id., ¶ 17 
and Exh. 10.)  During these negotiations, plaintiffs expressed no intention of amending their 
complaint to add causes of action based on the alleged procedural defects that are the subject 
of this second action.  (Id.) 
 
 On November 27, 2018, the Court set an issue conference and a court trial for 
June 2019.  On December 20, 2018, defendant NewRez filed a motion for summary judgment or 
summary adjudication. 
 
 On January 15, 2019, with the NewRez motion for summary judgment pending, plaintiffs 
passively allowed their Orinda residence to be sold at a nonjudicial foreclosure auction.  
(Complaint, filed in this second civil action on 1-28-19, ¶ 11.)  Although the HBOR remedies 
statute authorizes injunctive relief, and plaintiffs were then represented by the same counsel 
who represents them now, plaintiffs made no effort to seek  injunctive relief in the first action.  
The Court regards this as a tacit acknowledgment that plaintiffs’ HBOR theories lacked merit.  A 
trustee’s deed was recorded on January 22, 2019. 
 
 On January 28, 2019, with the first civil action still pending and set for summary 
adjudication or trial, plaintiffs filed the Complaint that commenced this second civil action.  
Plaintiffs never explain why they proceeded in this manner, rather than timely seeking leave to 
amend their January 2017 Complaint. 
 
 On January 31, 2019, three days later, plaintiffs filed a request for dismissal of the first 
civil action without prejudice.  Defendants incurred approximately $ 44,000 in attorney fees and 
costs during the more than two years that the first civil action was pending, but were denied the 
opportunity to obtain a ruling on the merits of plaintiffs’ HBOR claims.  (Ascherin Dec., filed in 
this second action on 3-5-19, ¶ 3.) 
 
  B-2. This Second Civil Action (No. C19-00166). 
 
 On January 28, 2019, the same date that plaintiffs commenced this second civil action, 
they recorded a notice of lis pendens.  Four days later, with no proof of service on file showing 
that defendants had even been served with process, and with no notice to the Court of the fact 
that an earlier civil action was still pending, plaintiffs sought and obtained an ex parte temporary 
restraining order and an order to show cause. 
 
 In a supporting declaration, plaintiffs’ counsel states that he gave defendants’ counsel 
the bare minimum 24-hours’ notice of the ex parte application, but he does not state that he 
provided defendants’ counsel with the supporting papers.  The proof of service filed on 
February 4 shows that the supporting papers were not served until February 1 (after plaintiffs 
obtained the TRO), and then were served only by mail. 
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 In this second action, plaintiffs have completely abandoned the HBOR theories that they 
litigated for more than two years in the first civil action.  Plaintiffs instead allege three newly 
minted procedural defects that were not even hinted at in the first civil action.  The Court finds 
that plaintiffs have not shown a likelihood of prevailing on any of these new theories. 
 
  B-3. The Assignment to Defendant Bank. 
 
 Plaintiffs attack the assignment to defendant Bank on a theory that finds no support in 
California case law.  (See, Saterbak v. JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 
808, 813-817 [upholding the validity of MERS making transfers in its capacity as nominal 
beneficiary]; Calvo v. HSBC Bank USA, N.A. (2011) 199 Cal.App.4th 118, 124-125 [same].  
See also, Cervantes v. Countrywide Home Loans, Inc. (9th Cir. 2011) 656 F.3d 1034, 1038-39 
[summarizing how MERS transfers work].)  As a second, independent ground for rejecting 
plaintiffs’ argument, the Court agrees with the reasoning of the federal court decision cited by 
defendants on this point.  (See, Newman v. Bank of N.Y. Mellon (E.D.Cal. Apr. 10, 2013, 
No. 1:12-CV-1629 AWI GSA) 2013 U.S.Dist.LEXIS 52487, at *22-23.) 
 
  B-4. The 30-Day Right To Cure Letter. 
 
 Plaintiffs allege that they did not receive the 30-day right to cure letter required under the 
deed of trust before a notice of default was recorded.  The Court finds that this theory lacks 
merit on both evidentiary and legal grounds. 
 
 First, the Court finds defendants’ evidence on this point more persuasive than plaintiffs’ 
evidence.  Plaintiff Jovica Maksimovic, who blithely alleges that the fair rental value of a three-
bedroom Orinda residence worth more than $ 1 million dollars is $ 1,500 per month, is not a 
credible witness.  Further, if there had been such a patent violation of the deed of trust, why was 
it not alleged during the two-year pendency of the first civil action, when plaintiffs were 
represented by the same counsel who represents them now? 
 
 Second, plaintiffs have also failed to allege facts showing how any such defect was 
prejudicial.  (See, Aceves v. U.S. Bank N.A. (2011) 192 Cal.App.4th 218, 232; Knapp v. Doherty 
(2004) 123 Cal.App.4th 76, 94-99.)  Plaintiffs offer no evidence that, had they received a 30-day 
letter, they could have cured the default.  Plaintiffs do not dispute that their loan was in default 
as of May 2011, which means that to cure the default they would have had to come up with five 
and a half years’ worth of delinquent monthly mortgage payments. 
 
  B-5. The Notice of Default. 
 
 Plaintiffs allege that the notice of default is defective because it does not adequately set 
forth the nature of the alleged breach.  The Court finds that this theory lacks merit on both 
evidentiary and legal grounds. 
 
 First, plaintiffs concede that the recorded notice of default is compliant, and the Court 
finds it highly implausible that a foreclosure trustee would deliberately serve a notice of default 
with pages different from those in the recorded notice.  What would the trustee’s motivation be?  
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Plaintiffs on the other hand, who have lived in their residence for almost eight years without 
making mortgage payments, arguably are motivated to continue doing so for as long as it takes 
to coerce defendants into accepting a loan modification on terms that plaintiffs find favorable.  
Further, if there had been such a patent defect in the notice of default, why was it not alleged 
during the two-year pendency of the first civil action, when plaintiffs were represented by the 
same counsel who represents them now? 
 
 Second, plaintiffs have failed to demonstrate that the defect was prejudicial.  They do not 
allege that they were ignorant of the obvious nature of their default (the failure to make monthly 
mortgage payments since May 2011) and they do not allege that they would have been in a 
position to assert any substantive legal challenge to their default had the notice of default been 
technically compliant. 
 
  B-6. Equitable Remedy. 
 
 Plaintiffs have failed to show that the equities favor issuing a preliminary injunction.  
(See, Davenport v. Blue Cross of California (1997) 52 Cal.App.4th 435, 454-455 [“[a] preliminary 
injunction is an equitable remedy, and … one who seeks equity must do equity”].)  The lengthy 
period of the default, and the egregious procedural gamesmanship identified in Parts B-1 and B-
2 above, strongly militate against granting such relief.  Further, plaintiffs fail to persuade the 
Court that it is equitable to indefinitely enjoin defendants’ commencement of an unlawful 
detainer action, conditioned solely on the payment of $ 1,500 per month in below-market ‘rent’.  
This case is analogous to the Gilles decision cited by defendants, where the Court of Appeal 
summarized the situation as follows: 
 

Nonpayment of the mortgage for approximately eight years while the borrower 
remains in possession is an egregious abuse.  Respondent argued, and the trial 
court agreed, that appellant is “gaming the system.”  The game is over. 

 
(Gillies v. JPMorgan Chase Bank, N.A. (2017) 7 Cal.App.5th 907, 909.) 

 

  

 


